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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
Commonwealth Edison Company   ) 
       ) Docket No. 18-1772 
Revisions to Rider Residential Real Time   ) 
Pricing Program (Rider RRTP).    ) 
    

VERIFIED BRIEF ON EXCEPTIONS ON BEHALF OF  
THE ILLINOIS COMPETITIVE ENERGY ASSOCIATION 

 
The Illinois Competitive Energy Association, pursuant to Section 200.830 of the Illinois 

Commerce Commission’s (“Commission”) Rules of Practice (83 Ill. Admin. Code § 200.830), 

respectfully submits this Verified Brief on Exceptions in the above-captioned Docket.  ICEA 

respectfully but strongly disagrees with the findings and conclusions of the Proposed Order; 

however, ICEA will limit itself to two Exceptions and an additional request. 

I. 

INTRODUCTION 

ICEA presented a broad range of well-supported reasons for the Commission to reject 

ComEd’s proposed changes to Rate RRTP.  It appears that each of ICEA’s arguments—either 

directly or sub silentio—has been rejected.  While ICEA respectfully but strongly disagrees with 

this particular outcome for a range of reasons, ICEA wishes to focus on two critical issues in the 

Proposed Order. The first issue is the Proposed Order’s interpretation of Section 16-119A(e) of 

the Public Utilities Act without a limiting principle, which would divest the Commission of its 

oversight role over ComEd for residential real-time pricing tariffs.  The second issue is the 

Proposed Order’s incorrect and unsupported finding ComEd does not have a competitive 

advantage over ARES time-variant products and services given ComEd’s position that it can 

access and analyze interval data for a broad swath of customers without consent and subsidize 

customers with ratepayer money.  In addition, ICEA respectfully requests that the Commission—



2 
 

even if it does not change its ultimate conclusion—provide more detailed findings and analysis in 

addressing (and, as the case may be, rejecting) ICEA’s arguments. 

II. 

EXCEPTIONS 

EXCEPTION 1:  The Proposed Order Erred In Its Interpretation of Section 16-119A 

The Proposed Order incorrectly held that Section 16-119A, as amended by Public Act 99-

0906, liberates ComEd from all IDC rules for any variant of the RRTP program.  Such an 

interpretation is contrary to the plain language of the statute and is a major abdication of the 

Commission’s oversight of public utilities. 

Section 16-119A states in relevant part: “Notwithstanding anything to the contrary, an 

electric utility may market and promote the services, rates and programs authorized by Sections 

16-107, and 16-108.6 of this Act.”  (220 ILCS 5/16-119A(e).)  ICEA is not disputing in this docket 

that ComEd may “market and promote” the specific RRTP program described in Section 16-107.  

However, the Proposed Order goes well beyond the plain language: 

Although ComEd has, in the past, obtained waivers of the IDC Rules related to its 
Rider RRTP, the need for such waivers is precluded by Section 16-111A(e) [sic], 
which became effective in 2017. Although ICEA argues that the IDC Rules should 
be interpreted to require a waiver in this instance, such an interpretation would 
conflict with the language of the Act. 

(Proposed Order at 24.)   

The Proposed Order does not analyze (or even quote) the language of 16-119A(e), nor does 

it address ICEA’s arguments. The Proposed Order does not explain why the option to “market and 

promote” RRTP should be read to allow ComEd to engage in data transfer that is expressly 

prohibited in the IDC rules.  First, the Proposed Order did not explain how ComEd’s bill subsidy 

and pilot program hunting for customers who are expected to save money on RRTP is a service, 
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rate, or program authorized by 16-107—a critical threshold issue to application of the statutory 

language.   

Second, even if the Proposed Order found that ComEd’s proposed changes to Rate RRTP 

fall within the authority granted by Section 16-119A(e), the Proposed Order appears to take 

Section 16-119A(e) so literally as to remove all restraints on ComEd.  If viewed overly literally, 

as the Proposed Order appears to do, “notwithstanding anything to the contrary” would invalidate 

any statutes and Commission orders (including the order in this docket) in addition to IDC rules 

that might inhibit ComEd’s marketing of its RRTP program.  “Anything” is not modified by “in 

this Section” or “in this Section or its implementing rules”; it is simply “anything.”  In other words, 

based on the Proposed Order’s implicit logic and stated conclusion, there appears to be no 

principled way for the Commission to hold IDC rules no longer restrain ComEd for RRTP 

marketing but statute and Commission orders do. 

Taken to its logical conclusion, ComEd could “market and promote” its RRTP rate by 

simply switching every Rate BES customer to Rate RRTP, because ComEd is not inhibited in its 

marketing by “anything to the contrary.”  ComEd could “market and promote” RRTP by offering 

discounts inconsistent with the tariff, which ordinarily would violate 83 Ill. Admin. Code 

§ 452.250.  Of course, ICEA is not suggesting that ComEd intends to take these steps at this time; 

rather, ICEA is concerned that if ComEd did, the logic of the Proposed Order would give ComEd 

a wide berth to do so should it (or other utility covered by Section 16-107) so choose. 

A far better interpretation is that Section 16-119A(e) is intended to supersede Section 

452.240(a) of the Commission’s Rules, which states that an IDC “shall not promote, advertise or 

market with regard to the offering or provision of any retail electric supply service.”  (83 Ill. 

Admin. Code § 452.240(a).)  The parallel language with “market and promote” in Section 16-
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119A(e) and “promote, advertise, or market” in Section 452.240(a) suggests a targeted repeal of a 

specific limitation in the IDC rules.  The statutory language of Section 16-119A(e) should not give 

ComEd carte blanche to use any means to market and promote otherwise prohibited by statute, 

rule, or Commission order.  This includes the prohibitions in Section 452.260 of the Commission’s 

Rules, which—as ICEA explained in great detail in its Initial Brief—prohibit ComEd from using 

interval data to identify customers who would save money without behavioral change under Rate 

RRTP. 

To that end, ICEA recommends deleting the entirety of the Commission Analysis and 

Conclusions on page 24 of the Proposed Order and replace it with the language from ICEA’s Draft 

Proposed Order: 

The Commission agrees with ComEd in part and ICEA.  The Commission 
agrees with ComEd that Section 16-119A(e) effectively eliminates any 
argument that ComEd needs a waiver to generally market Rate RRTP.  
However, the Commission also agrees with ICEA that Section 16-119A(e) does 
not allow ComEd carte blanche to market Rate RRTP in any way it chooses.  
ComEd is not relieved of its other duties under the IDC Rules or otherwise.  
The Commission rejects ComEd’s argument that the General Assembly 
intended ComEd to be able to offer special distribution rates, disparage ARES 
products, or (incorrectly) state that customers’ delivery service would be 
superior if the customer switches to Rate RRTP.   

ComEd provides no limiting principle on their argument, which deeply 
troubles the Commission in a highly regulated environment.  Section 16-
119A(e) does not even reference the rest of the Section 16-119A in limiting the 
broad “notwithstanding anything to the contrary.”  The Commission is 
concerned that without a limiting principle, a future utility could argue 
(although ComEd does not here) that the Commission is stripped of authority 
to limit the marketing budget or prudence review of program expenditures.  
Again, ComEd does not make these arguments but the Commission is 
concerned that the breadth of ComEd’s position would open the door for that 
argument in the future.  Whatever the merits of ComEd’s reading, the 
Commission rejects ComEd’s reading independently on this basis. 

ICEA also recommends making the following modification on page 11: 

The Commission rejects, as contrary to the Act, ICEA’s argument that ComEd 
should obtain customers’ consent prior to sharing with Elevate Energy data that 
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would assist Elevate Energy in marketing and promoting Rider RRTP. The 
Commission agrees with Staff and CUB that Elevate Energy is not a RES and is 
therefore not subject to the requirements concerning RES’ access to customer data. 
The Commission likewise rejects the argument that it would be improper for 
ComEd to examine the interval data generated by its customersaddresses issues 
related to the propriety of ComEd using interval data gathered in its 
distribution function for supply purposes and sharing that information with 
its program administrator in Section III.E. 

EXCEPTION 2:  The Proposed Order Erred In Finding Equivalence Between ARES 
Products and Proposed Rate RRTP 

The Proposed Order erred in finding, or at minimum suggesting, equivalence between 

ComEd’s proposed use of interval data and ARES opportunities for offering time-variant product 

and service.  The Proposed Order stated: 

Finally, the Commission notes that RESs can obtain customer consent to access 
interval data, as part of the enrollment process, and that RESs could use that data 
to develop a pilot similar to the one proposed here. For those reasons, the 
Commission rejects ICEA’s arguments concerning RESs’ inability to provide a 
similar program. 

(Proposed Order at 11.)  In addition, the Proposed Order found: 

As ComEd points out, RESs can access their customers’ interval data within 
parameters established in prior Commission orders, and that data would enable 
RESs to develop and market real-time pricing products. 

(Proposed Order at 19.)  These findings are plainly incorrect and controverted by the record. 

As an initial matter, ICEA did not raise as a competitive issue that ARES sought to 

“develop a pilot similar to the one proposed here.”  ARES do not need a pilot to understand how 

to design a product—time-variant products are offered in other states with better data access 

regimes.  As the testimony of ICEA witness Mr. Gafford made clear, ICEA is concerned about 

improperly subsidized competition for ARES time-variant products and service.  (See, e.g., ICEA 

Ex. 2.0 at 13:279-287.)  ARES simply want to compete on a level playing field. 

As ICEA explained in great detail in testimony and briefing, the playing field is not level.  

An ARES must take several steps before acquiring a customer’s interval data.  First, the ARES 
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must approach a customer and request access to interval data pursuant to the requirements of ICC 

Docket No. 14-0701.  (See, e.g., ICEA Ex. 2.0 at 8:164-166.) Then, after meeting those 

requirements, the ARES may receive and analyze up to 24 months of that customer’s historic data.  

(See, e.g., IL C.C. No. 10, 5th Revised Sheet No. 228 (ComEd Rate DART).)  The ARES must 

decide whether the customer would benefit from the ARES’s time-variant product or service—if 

the customer does not, the ARES simply loses the time and resources required to secure access to 

that customer’s data.  (See ICEA Ex. 2.0 at 10:216-221.) 

The biggest issue ignored by the Proposed Order stems from those costs.  ComEd currently 

collects RRTP marketing costs from a larger subset of customers—not just those enrolled on 

RRTP—and proposes to use that same funding source to pay for analysis of interval data and the 

bill subsidy.  (See, e.g., ICEA Ex. 2.0 at 10:216-229.)  ComEd seeks automatic access to a wide 

swath of interval data, An ARES cannot draw funds from all ratepayers, and must collect money 

from customers in order to cover its expenses and overhead (including margin).  If an ARES did 

not recover those costs from the customers on the time-variant product or service, that service 

would likely lose money for the ARES. 

Even if the Proposed Order was making a finding that ARES have sufficient data access 

such that ComEd’s superior data access is not a competitive issue, such a finding is not supported 

by the record.  ICEA presented extensive testimony about the imbalance between ARES and 

ComEd access, while ComEd simply alleged that ARES do have the ability to, with separate 

consent that requires standard language and separate indicia of authorization, access data from 

individual customers.  No party provided any basis to argue that there is not an imbalance between 

the two pathways to data access. 

To rectify these incorrect statements, the Commission should make the following changes: 
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On page 11 of the Proposed Order: 

Finally, the Commission notes that RESs can obtain customer consent to access 
interval data, as part of the enrollment process, and that RESs could use that data 
to develop a pilot similar to the one proposed here. For those reasons, the 
Commission rejects ICEA’s arguments concerning RESs’ inability to provide a 
similar program.  

On page 19 of the Proposed Order, replace the entirety of the text with language 
from ICEA’s Draft Proposed Order: 

Having reviewed the record and weighed the arguments in briefing, on balance 
the Commission agrees with ICEA that ComEd’s proposed changes to Rate 
RRTP have an anti-competitive effect.  The Commission emphasizes the effect, 
because the Commission specifically does not find—and it appears that ICEA 
does not argue—any infirm intent by ComEd. 

Without regard to intent, the Commission finds that both the superior access 
to interval data for the RRTP program administrator and the bill subsidy are 
anti-competitive.  The Commission wishes to see more customers on time-
variant supply options based on undisputed testimony that such supply options 
provide value to all customers.  However, the Commission is not interested in 
damaging the ability of the competitive retail market to offer time-variant 
products in the future simply to increase the participation on Rate RRTP.  The 
Commission finds that favoring an expansion of Rate RRTP over the 
competitive retail market is especially challenging given its finding above that 
ComEd did not demonstrate that customers who are expected to save money 
on Rate RRTP without changing their behavior are likely to shift load. 

Instead, the Commission rejects ComEd’s proposed changes to Rate RRTP 
and directs Staff to issue a report within 60 days for the purpose of 
investigating the standard data used by ComEd for billing and settlement 
purposes.  The Commission does agree with ComEd that a separate 
proceeding is appropriate to revisit certain restrictions imposed in ICC Docket 
Nos. 13-0506 and 14-0701.  To be clear, however, based on the evidence in the 
present docket the Commission believes that ICEA’s proposal is reasonable 
and would provide substantial benefits if it expands availability of time-
variant ARES products and services. 

III. 

ADDITIONAL REQUEST 

ICEA respectfully requests that the Commission supplement the analysis and factual 

findings in the Proposed Order to provide guidance to parties regarding the basis of the 
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Commission’s decisions.  ICEA appreciates and respects the challenging job of the Administrative 

Law Judge and ultimately the Commission to—frequently, as here, under substantial time 

pressure—distill the factual, policy, and legal arguments of parties and arrive at a conclusion.  In 

addition, due to the nature of the Commission’s orders, it is not enough to simply identify a winner 

and loser but to analyze arguments and the underlying factual findings.  As the Commission’s rules 

state in part: 

In any hearing, proceeding, investigation or rulemaking conducted by the 
Commission, the . . . hearing examiner presiding, shall, after the close of evidentiary 
hearings, prepare a recommended or tentative decision, finding or order including 
a statement of findings and conclusions and the reasons or basis therefore, on all 
the material issues of fact, law or discretion presented on the record.   

(83 Ill. Admin. Code § 200.820(a)(1) (quoting 220 ILCS 5/10-111) (emphasis in original 

removed).)   

This information not only allows the Commission to meet its statutory requirements, but 

also provides parties guidance on identical and similar issues in the future.  In one example, 

generally speaking, Commission’s orders are not res judicata.  (See, e.g., Peoples Gas Light & 

Coke Co. v. Ill. Commerce Comm’n, 175 Ill.App.3d 39, 52, 529 N.E.2d 679 (Ill. App. Ct. 1st Dist. 

1988).)  However, a principled argument to depart from previous rulings requires an argument 

about why underlying factual or legal conclusions are no longer applicable.   Stakeholders cannot 

make reasoned arguments for the Commission to reconsider an issue without a clear expression of 

the bases for the original order.  More to the point, it is very difficult for ICEA or other stakeholders 

to tailor future proposals to work within the Commission’s previous findings if the Commission 

does not provide enough findings and analysis supporting the ultimate conclusions. 

While ICEA believes the ultimate conclusions of the Proposed Order are sufficiently clear, 

in several areas ICEA recommends additional discussion to provide better guidance to parties.  In 

perhaps the most pronounced example, ICEA extensively argued that it is inappropriate for ComEd 
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in its supply function or its RRTP program administrator to access customer data without consent 

to acquire Rate RRTP customers.  The Proposed Order did not evaluate those arguments, simply 

stating that: “The Commission likewise rejects the argument that it would be improper for ComEd 

to examine the interval data generated by its customers.”  (Proposed Order at 11.)  There is no 

explanation of why it is not improper for ComEd to access interval data for supply purposes without 

customer consent—or, more to the point, why the Proposed Order concluded ICEA’s arguments 

were not correct. 

In the same section, the Proposed Order found that: 

The Commission rejects, as contrary to the Act, ICEA’s argument that ComEd 
should obtain customers’ consent prior to sharing with Elevate Energy data that 
would assist Elevate Energy in marketing and promoting Rider RRTP. The 
Commission agrees with Staff and CUB that Elevate Energy is not a RES and is 
therefore not subject to the requirements concerning RES’ access to customer data. 

(Proposed Order at 11.)  As an initial matter, ICEA was unable to identify where Staff argued that 

because Elevate Energy is not an ARES it has an unlimited right to interval data.1  Second, status 

as a non-RES alone cannot be the basis for this conclusion; such basis is easily rebutted by the 

Commission’s orders in ICC Docket No. 13-0506 and 15-0073, while ICC Docket No. 17-0123 is 

currently addressing issues related to non-RES access to interval data. 

In another example, ICEA provided extensive testimony and briefing on its alternative 

proposal regarding use of interval data for billing and settlement purposes.  The Proposed Order’s 

full discussion on ICEA’s alternative proposal: “To the extent ICEA is requesting the Commission 

order ComEd to provide RESs with interval data during the billing and settlement process, that 

request is contrary to prior Commission orders.”  (Proposed Order at 19.)  The Proposed Order 

does not explain to which Commission orders ICEA’s proposal is contrary or why it is contrary.  

                                                 
1 Such a position could, at minimum, be inconsistent with Staff’s position in ICC Docket No. 17-0123. 
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Nor does the Proposed Order explain why the Commission opening a new docket to examine the 

issue—one of ICEA’s proposals—is “contrary to prior Commission orders.”  (See Proposed Order 

at 18-19 (summary of ICEA position); see also 175 Ill.App.3d at 52 (Commission orders not res 

judicata).)  It is impossible for ICEA to reconsider or reformulate its proposal in response to a 

summary rejection—especially on the topic of why it is “contrary to prior Commission orders” to 

open a new investigation.   

The above are some of the most pronounced examples of where additional analysis would 

greatly assist stakeholders in determining next steps based on the Commission’s findings and 

analysis—not just the ultimate conclusions.  ICEA does not have specific language changes 

because it is unclear to ICEA why certain conclusions were reached (and, given that the Proposed 

Order does not adopt ICEA’s arguments, ICEA disagrees).  While ICEA believes that more 

detailed analysis may in some cases change the Commission’s ultimate conclusion, at minimum 

ICEA respectfully requests that the Commission provide additional findings and analysis to 

explain why ICEA arguments and proposed findings were rejected.  Therefore, while not a formal 

Exception—which, by rule, requires specific replacement language—ICEA respectfully requests 

that the Commission add factual findings and reasoning to support the ultimate conclusions, 

whether or not those ultimate conclusions change after Exceptions. 

IV. 

CONCLUSION 

Given the rejection of each of its substantive arguments by the Proposed Order, ICEA 

respectfully but strongly agrees with the ultimate conclusions of the Proposed Order.  However, 

ICEA only takes two Exceptions.  First, ICEA takes exception to the Proposed Order’s 

interpretation of Section 16-119A(e) of the Public Utilities Act.  The Proposed Order does not 
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include a limiting principle; the Commission should include a logical limiting principle to allow 

ComEd to avoid some—but not all—IDC rules to avoid absurd future results.  Second, ICEA takes 

exception to the Proposed Order’s finding that there is not imbalance between ComEd and ARES 

data access—a conclusion that is not supported by the record.  Although not an Exception, ICEA 

also respectfully requests that the Commission provide additional analysis of several of ICEA’s 

arguments; while ICEA continues to stand by its arguments, additional findings and analysis would 

greatly benefit all parties in taking next steps.   

WHEREFORE ICEA respectfully requests that the Commission modify the Proposed 

Order to adopt the changes outlined above in Exceptions 1 and 2 for the reasons stated above and 

in ICEA’s testimony and briefs; provide additional findings and reasoning related to ICEA’s 

substantive arguments in the docket; and take such other steps required in support thereof. 

August 14, 2019 

       Illinois Competitive Energy Association 

       By: /s/ Michael R. Strong    
        One of its Attorneys 
 
       Michael R. Strong 
       Funkhouser Vegosen Liebman & Dunn, Ltd. 
       55 W. Monroe Street, Suite 2300 
       Chicago, IL 60603 
       (312) 701-6848 
       mstrong@fvldlaw.com 
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