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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
Commonwealth Edison Company   ) 
       ) Docket No. 18-1772 
Revisions to Rider Residential Real Time   ) 
Pricing Program (Rider RRTP).    ) 
      

VERIFIED REPLY BRIEF ON BEHALF OF  
THE ILLINOIS COMPETITIVE ENERGY ASSOCIATION 

 
The Illinois Competitive Energy Association, pursuant to Section 200.800 of the Illinois 

Commerce Commission’s (“Commission”) Rules of Practice (83 Ill. Admin. Code § 200.800) and 

the case schedule set by the Administrative Law Judge, respectfully submits this Verified Reply 

Brief in the above-captioned Docket.   

In its Initial Brief, ICEA made two recommendations.  First, ICEA recommended that the 

Commission reject ComEd’s proposed changes to Rate RRTP because the changes are anti-

competitive, insufficiently justified, and appear inconsistent with the Commission’s Integrated 

Distribution Company (“IDC”) rules.  Second, given that ICEA anticipated no dispute on the value 

of time-variant products and services, ICEA recommended that the Commission order ComEd to 

use AMI-generated interval data as the standard data for billing and settlement for alternative retail 

electric suppliers (“ARES”).   

ICEA has reviewed the Initial Briefs of Staff and ComEd, and nothing in either brief caused 

ICEA to change its position.  First, ComEd did not rebut ICEA’s arguments about the anti-

competitive nature of ComEd’s proposed change to Rate RRTP.  Second, ComEd still is unable to 

justify using customer data without consent—and ratepayer money to market and subsidize the 

bills—of customers who will save money on Rate RRTP but who ComEd cannot establish will 

bring system benefits.  Third, ComEd’s IDC arguments fail to address ICEA’s legal concerns.  
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Fourth, ComEd’s reasons for rejecting ICEA’s proposed change to ARES data access is 

inadequately supported and should be rejected. 

For these reasons, as further explained below, the Commission should reject ComEd’s 

proposed changes to Rate RRTP and adopt ICEA’s proposal regarding billing and settlement data. 

I. 

INTRODUCTION 

The complex issues in the present docket boil down to a relatively straightforward choice 

for the Commission.  ICEA noted that in both ICEA and ComEd’s Initial Briefs there was 

acknowledgement of consensus around the benefits of expanded time-variant pricing options.  (See 

ComEd Initial Brief at 7; ICEA Initial Brief at 10-11.)  Specifically, both ComEd and ICEA agreed 

that the benefits to all customers flow from customers on time-variant rates or products shifting 

their usage.  (See id.)  The question facing the Commission is which of two pathways best achieves 

the goal of getting customers on time-variant rates or products and shifting their usage. 

 ComEd’s recommendations, which would use anti-competitive means to acquire 
customers that are expected (and backstopped by a bill subsidy in the event they do 
not) to save individually but who ICEA has demonstrated (and ComEd has not 
rebutted) are not expected to shift load to produce systemic benefits, while 
negatively impacting growth of ARES-offered time-variant products; or 

 ICEA’s recommendations, which would keep the current RRTP program in place 
that ComEd argues has been effective but nurture the competitive retail market by 
providing limited and appropriate interval data access to ARES for their own 
customers. 

As described in ICEA’s Initial Brief and infra, the record demonstrates that ICEA’s 

recommendations are better for consumers and avoid the negative impacts on the competitive retail 

market of ComEd’s recommendations.  In addition, there is a legal barrier to ComEd’s proposal in 

the Commission’s IDC rules.  For the reasons more fully described in ICEA’s Initial Brief and 
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infra, the Commission should adopt ICEA’s proposals and reject ComEd’s proposed changes to 

Rate RRTP. 

II. 

BILL PROTECTION EXPERIMENT 

A. Overview of the Experiment 

ICEA demonstrated ComEd’s failure to justify the proposed changes to Rate RRTP in 

ICEA’s Initial Brief.  Among several arguments, ICEA highlighted that ComEd did not 

demonstrate that customers expected to save without changing their behavior are likely to bring 

any system-wide benefits.  ICEA also explained that providing a bill subsidy undercuts the very 

learnings that ComEd proposes to glean. 

Neither in the corresponding section nor any other section does ComEd address these 

issues.  In fact, “ComEd agrees with ICEA that system benefits will likely arise if enough 

customers shift load away from high-priced periods and/or reduce their overall usage.”  (ComEd 

Initial Brief at 7.)  ComEd’s Initial Brief simply stated that ComEd believes “enrollment in RRTP 

will encourage those customers to shift load and/or reduce usage, because customers will be 

informed that a price risk is associated with RRTP and will be provided with tools to manage that 

risk.” (Id.)  This argument was extensively addressed and rebutted by ICEA witness Mr. Gafford.  

(See ICEA Ex. 2.0 at 2:20-4:72, 5:85-103.) 

In particular, Mr. Gafford explained that it makes no sense to provide a bill guarantee and 

go through effort to recruit RRTP customers that ComEd has not proven will provide system-wide 

benefits through load shifting.  (See, e.g., id; id at 5:105-6:110; ICEA Ex. 1.0 at 6:115-123.)  

Essentially, ComEd is proposing at best an anticompetitive customer targeting program and more 
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realistically is proposing to privatize ratepayer money to financially benefit (and, in some cases, 

subsidize the bills of) customers who have not been proven to benefit all ratepayers.   

ComEd’s proposed Rate RRTP changes appear to have the effect of engaging in expensive 

and anti-competitive marketing efforts to acquire customers that will personally benefit but 

provide no knock-on benefits to the other ratepayers paying for the marketing and bill subsidy.  As 

ICEA witness Mr. Gafford noted, ICEA has no objection to customers benefitting from lower bills 

on Rate RRTP.  (See, e.g., ICEA Ex. 2.0 at 4:76-80.)  ICEA’s objection is not to customers 

saving—it is to ComEd targeting customers with ratepayer funds through anti-competitive means 

who will receive a private benefit (saving money and a bill subsidy) without any evidence that 

those customers will provide a systemic benefit.  In fact, ICEA extensively demonstrated that such 

customers are not expected to provide systemic benefits, especially if offered a bill subsidy.  (See, 

e.g., ICEA Ex. 2.0 at 2:35-4:72, 5:85-6:110.)   

B. Marketing to Customers 

According to ComEd, its RRTP program administrator was unable to appreciably increase 

Rate RRTP participation over the course of 2010-2017.  (See ComEd Ex. 1.0 at 6:123-129.)  The 

RRTP program administrator’s efforts included direct mail, in-person marketing, door hangers, 

and other strategies.  (See ICEA Ex. 1.0, ComEd Response to Data Request AG 1.01.)  ComEd 

was able to more than double participation by marketing specifically to customers receiving a 

subsidized device through ComEd energy efficiency portfolio programs and a tariffed ComEd 

demand response service.  (See id.)  In the present docket ComEd seeks to use, without customer 

consent, interval data matched with that customer’s name, mailing address, and other information.  

This information would allow the RRTP program administrator to directly target customers 

anticipated to save money on Rate RRTP (relative to Rate BES) without changing their behavior. 
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ICEA argued in its Initial Brief that, for reasons explained in Sections II.A, II.E, and III. 

of ICEA’s Initial Brief, the Commission should reject ComEd’s proposal.  In its Initial Brief, 

ComEd argues that providing interval data to its RRTP program administrator is acceptable 

because the RRTP program administrator is not an ARES.  In addition, ComEd argues that ARES 

can use the exact same information to market their products and services.  Each of these arguments 

should be rejected by the Commission. 

First, in Section III of ICEA’s Initial Brief and this Reply Brief, ICEA explains why the 

Commission’s IDC rules do not allow ComEd to provide interval data associated with customer 

names and addresses to the RRTP program administrator.  In addition, ComEd’s argument that 

“Commission approval is not required when ComEd uses its customers’ usage data for utility 

purposes” is incorrect because it glosses over ComEd’s role as a distribution utility to all of its 

customers and its separate role as supplier to some customers.  (See ComEd Initial Brief at 9.)  As 

explained in Section III of ICEA’s Initial Brief and this Reply Brief, Section 16-119A of the Public 

Utilities Act and Part 452 of the Commission’s Rules do distinguish between these roles within 

ComEd. 

Second, ComEd’s argument that ARES can access the same data as ComEd is providing 

its RRTP program administrator is plainly incorrect.  As noted in Section II.E infra, the appropriate 

comparison with an ARES would be if the RRTP program administrator sought individual 

customer consent to provide the RRTP program administrator interval data through Green Button 

Connect on a customer-by-customer basis.  Instead, ComEd is skipping the step of customer 

consent and simply giving all of the applicable data to its RRTP program administrator.  An ARES 

cannot do that at any price, and ComEd will not provide that service to ARES.  (See ICEA Ex. 1.0, 

ComEd Response to ICEA-ComEd 1.02.) 
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C. Evaluation and Reporting 

D. Cost 

ComEd appears to reserve the right to offer a bill subsidy to all customers in its Initial 

Brief.  (See ComEd Initial Brief at 10-11.)  As ICEA noted in its Initial Brief, even with handpicked 

customers expected to save 16% on Rate RRTP, ComEd is budgeting nearly $2/customer-month 

to pay bill overages.  (See ICEA Initial Brief at 9.)  Such a proposal is at minimum premature and, 

based on the record in the present docket, completely unjustified. 

E. Impact on Competition 

In its Initial Brief, ICEA established that ComEd’s proposed changes to Rate RRTP are 

anti-competitive because ComEd’s proposed changes would leverage data available without 

customer consent only to ComEd and a bill subsidy paid for by all ratepayers.  If the Commission 

finds that either the bill subsidy or the leveraging of interval data without customer consent is anti-

competitive, the Commission should reject ComEd’s proposed modifications to Rate RRTP. 

In its Initial Brief, ComEd argued that the Commission found a bill subsidy was not anti-

competitive in another context, that ComEd’s Rate RRTP proposal does not include a subsidy, and 

that ARES can access customer interval data on comparable terms.  The flaws in ComEd’s 

arguments are readily apparent and the Commission should reject each one. 

First, ComEd appears to argue that no bill subsidy—including the proposed bill subsidy—

is anti-competitive because the Commission accepted a ComEd proposed bill subsidy in a  docket 

ten years ago addressing ComEd’s Advanced Metering Infrastructure rollout.  ICEA previously 

noted that in ICC Docket No. 09-0263, the issue of anti-competitiveness was only raised in briefing 

and was not the subject of testimony.  (See ICEA Ex. 2.0 at 8:171-179.)  In fact, according to the 

Final Order’s summary of ComEd’s position: “ComEd further stated that there is no testimony to 
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support ICEA’s claims that including in proposed experiential rate designs ‘hold harmless’ 

provisions designed to protect customers is anti-competitive and should be eliminated.”  (ICC 

Docket No. 09-0263, Final Order dated October 14, 2009 at 48.)   That is not the case in the present 

docket—ICEA has provided substantial testimony, to which ComEd has had ample opportunity to 

respond—explaining the competitive harm of the bill subsidy.  Unlike in ICC Docket No. 09-0263, 

the Commission will have an adequate record upon which to make a full finding.  More 

fundamentally, the Commission did not address the issue on the merits in ICC Docket No. 09-

0263; the Commission merely noted the lack of factual opposition.  For the reasons stated in 

ICEA’s Initial Brief and this Reply Brief, the Commission should find that in this case ComEd’s 

proposed bill subsidy is anti-competitive.1   

Second, ComEd appears to argue that there is no subsidy because the RRTP program 

administrator’s budget is unchanged by ComEd’s proposed tariff changes.  (See ComEd Initial 

Brief at 12.)  Whether ComEd’s RRTP program administrator uses existing budget, additional 

budget, or a reduced budget, ComEd’s proposal involves direct payments to customers in the event 

that the customer fails to save money.  Under any reasonable definition of “subsidy,” offering to 

pay the difference between the customer’s actual bill and what the bill would have been on another 

supply option is a “subsidy.”  It is no less of a subsidy simply because ComEd is directing its 

RRTP program administrator to direct budget away from what ComEd witness Mr. Garcia 

implicitly argues is an ineffective marketing campaign toward cash payments to participating 

customers.  (See, e.g., ComEd Ex. 1.0 at 6:113-129.)  In fact, ComEd appears to argue that its 

                                                 
1 Also unlike in ICC Docket No. 09-0263, in which the pilot program receiving the bill subsidy was truly new and 
supported a substantial infrastructure initiative, ComEd is at essence seeking to acquire more customers for a rate that 
has existed for over ten years and has been repeatedly evaluated by the Commission.  ICEA does not agree that new 
programs that compete with the competitive retail market should be subsidized, but notes that additional justification 
from 09-0263 is not present here. 



8 
 

RRTP program administrator was unable—despite a multi-million dollar annual budget—grow 

customer participation over a seven-year period form 2010-2017 through traditional marketing 

until ComEd itself leveraged products sold through its energy efficiency plan to increase 

participation.  (See ComEd Ex. 1.0 at 6:123-129.) 

Third, ComEd’s argument that ARES can access interval data with consent is inapposite.  

As an initial matter, ICEA notes that ComEd’s RRTP program administrator can also currently 

access customer interval data through Green Button Connect pursuant to the Commission’s Final 

Order in ICC Docket No. 15-0073, provided that Commission-approved disclosure language is 

used.  ICEA anticipates that ComEd would strongly resist the Commission directing the RRTP 

program administrator to obtain affirmative consent from each potential customer and receive 

interval data through Green Button Connect.  ICEA further anticipates that ComEd’s argument 

would center on the inefficiency of forcing the RRTP program administrator to get individual 

customer consent to obtain interval data as a prerequisite to marketing bill-subsidized Rate RRTP.  

ICEA agrees such a process would be inefficient—for the exact same reason that use of the 

pathways an ARES has for accessing interval data is inefficient to acquire customers for an ARES 

time-variant product. 

That inefficiency is precisely why ComEd’s proposal to scan the data of customers taking 

service under Rate BES without customer consent and providing that data—along with the 

customer’s name, address, and other information—is such a massive subsidy for ComEd’s 

proposed changes to Rate RRTP.  As ICEA noted in both its Initial Brief and testimony, an ARES 

cannot obtain that data set at any price, because even if the ARES could successfully interact with 

each such customer a subset would inevitably not grant consent.  ComEd and its RRTP program 

administrator do not have to worry about that issue, because they do not plan to ask.  ComEd will 
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not provide interval data on the same terms to an ARES.  (See ICEA Ex. 1.0, ComEd Response to 

Data Request ICEA-ComEd 1.02.)  Staff witness Ms. Felde agreed, noting that because an ARES 

must obtain individual customer consent: 

An [ARES] would be unable to undertake the same type of targeted marketing that 
ComEd is proposing for the BPE because ComEd has access to AMI interval usage 
data for all of its 3.6 million residential customers with smart meters, while ARES 
do not have access to that information. 

(Staff Ex. 2.0 at 2:40-3:45.)  The access to interval data that ComEd would grant its RRTP program 

administrator clearly goes far beyond what an ARES could hope to generate—or even the RRTP 

program administrator through existing data access methods. 

In addition, as the Commission is fully aware, the Commission’s Final Orders entered in 

its quasi-legislative function are not subject to res judicata.  (See, e.g., Peoples Gas Light & Coke 

Co. v. Ill. Commerce Comm’n, 175 Ill.App.3d 39, 52, 529 N.E.2d 679 (Ill. App. Ct. 1st Dist. 

1988).)  Simply because the Commission did not provide ARES with full access to interval data 

for prospective or current customers in ICC Docket No. 13-0506 does not mean the Commission 

cannot and should not reassess in this docket (or a subsequent docket) whether AMI-generated 

interval data should be the standard billing and settlement data.  The Commission can and must 

review the record in this docket and make an informed decision based on the record.  

III. 

INTEGRATED DISTRIBUTION COMPANY PLAN 

In its Initial Brief, ICEA argued that Section 452.260 of the Commission’s Rules (83 Ill. 

Admin. Code § 452.260) prevents ComEd from using information acquired in its distribution 

function to support marketing of any supply service—including ComEd’s own rate.  ComEd failed 

to address this issue in its Initial Brief, incorrectly anticipating ICEA’s argument as related to 

Section 452.240 of the Commission’s Rules.  For the reasons described below, the Commission 
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could fully accept ComEd’s argument that Section 16-119A(e) of the Public Utilities Act allows 

ComEd to market RRTP but still must prohibit ComEd from using interval data matched up with 

names and addresses without customer consent. 

Section 16-119A(e) states in full: “Notwithstanding anything to the contrary, an electric 

utility may market and promote the services, rates and programs authorized by Sections 16-107, 

and 16-108.6 of this Act.”  (220 ILCS 5/16-119A(e).)   For the purposes of this Reply Brief, ICEA 

will not dispute that Section 16-119A(e) would allow ComEd to market Rate RRTP as it currently 

exists today notwithstanding Section 452.240 of the Commission’s Rules.  However, ComEd 

appears to assume that it can take any step in marketing—a conclusion that is unsupported by the 

statutory language and that should be rejected. 

The Commission should explicitly hold that Section 16-119A(e) only at most provides 

ComEd with a right to market Rate RRTP—not a right to market Rate RRTP without any other 

legal constraints.  In order to avoid the prohibition in Section 452.260 on ComEd employees using 

at minimum customer names and addresses (and also their interval data), ComEd must argue that 

Section 16-119A(e) removes any restrictions on marketing RRTP from statute or rule.   Section 

16-119A does not specifically refer to Section 452.260 or even the IDC rules generally; the 

statutory text of “notwithstanding anything to the contrary” would have to be read as broad to 

include Section 452.260.  Under such an interpretation, ComEd would also be arguing that it 

should be allowed in the course of marketing a real-time price rate to, for example: 

 Tell potential Rate RRTP customers that their delivery services will be better if 
they take supply service under Rate RRTP (see 83 Ill. Admin. Code § 452.240(c) 
(“No IDC employee or agent shall state or imply that access to or quality of service 
for delivery of electricity is, or will be, better if the customer retains, switches to, 
or otherwise obtains any retail electric supply service from the IDC”)); 

 Tell potential Rate RRTP customers that the service of all ARES (or any particular 
ARES) is inferior to ComEd’s supply service under Rate RRTP (see 83 Ill. Admin. 
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Code § 452.240(d) (“No IDC shall disparage the quality of an alternative retail 
electric supplier's services”));  

 Tie service under Rate RRTP to another ComEd product or service (see 83 Ill. 
Admin. Code § 452.270 (prohibiting “tying” of a ComEd tariffed rate to other 
utility product or service)); 

 Provide a special distribution or transmission rate to Rate RRTP customers not 
available to any other customer (see 83 Ill. Admin. Code § 452.280(e) (requiring 
“a rate discount, rebate, or fee waiver” provided to ComEd supply customers to be 
supplied to all customers)); or 

 Prohibit a customer from taking service under Rate RRTP solely due to the 
customer’s bad credit (see 220 ILCS 5/8-101.5 (“A public utility may not deny, 
cancel, or nonrenew utility service solely on the basis of credit information of 
prospective or existing customers”).) 

In other words: The (arguable) statutory right of ComEd to market Rate RRTP is not and cannot 

be an open season on ComEd marketing without constraint.   

To avoid this unsupportable outcome, the Commission should explicitly hold that in 

marketing Rate RRTP, ComEd must follow the requirements of other statutes and rules. 

IV. 

CONCLUSION 

This docket comes down to a choice in how the Commission should benefit all customers 

by enabling electric supply options that encourage participating customers to shift their usage away 

from peak hours.  The Commission should choose the pathway of expanding customer time-variant 

options in the competitive retail market as proposed by ICEA. The Commission should reject 

proposed changes to Rate RRTP with anticompetitive uses of customer data without consent and 

bill subsidies to acquire customers that are expected to benefit individually but that are expected 

not to benefit the system.   

 WHEREFORE ICEA respectfully requests that, for the reasons provided in ICEA’s Initial 

Brief and in this Reply Brief, the Commission reject ComEd’s proposed modifications to Rate 
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BES and instead adopt ICEA’s proposal to require ComEd to use interval data as the standard data 

for billing and settlement of current ARES customers. 

Respectfully submitted, 

June 27, 2019 

       Illinois Competitive Energy Association 

       By: /s/ Michael R. Strong    
        One of its Attorneys 
 
       Michael R. Strong 
       Funkhouser Vegosen Liebman & Dunn, Ltd. 
       55 W. Monroe Street, Suite 2300 
       Chicago, IL 60603 
       (312) 701-6848 
       mstrong@fvldlaw.com 
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