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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
Illinois Commerce Commission   ) 
On Its Own Motion      ) 
       ) Docket No. 17-0123 
Investigation into a Non-RES Third-Party   ) 
Warrant Process for Access to Customer   ) 
Advanced Metering Infrastructure Interval  )  
Meter Data.      )      
 

VERIFIED SURREPLY COMMENTS ON BEHALF OF  
THE ILLINOIS COMPETITIVE ENERGY ASSOCIATION 

 
The Illinois Competitive Energy Association, pursuant to the schedule as modified in the 

Administrative Law Judge’s (“ALJ”) Ruling dated November 16, 2018 (“Ruling”), respectfully 

submits these Verified Surreply Comments in response to Response Comments filed on August 

December 7, 2018.  Primarily, ICEA responds to the new proposal labeled as the Joint Process 

Proposal, as well as Reply Comments filed by Staff, CUB/EDF/Elevate, and Mission:data. 

I. 

INTRODUCTION 

The present docket has been open for over 21 months, with initial proposals filed over 19 

months ago.  While substantial discussion and collaboration has been made and parties have 

worked hard to come up with solutions, the same legal threshold issues raised by the AG and ICEA 

on Motions to Dismiss and in later pleadings do not appear to have been adequately addressed.  

While ICEA does not foreclose the possibility that a bulk warrant system that is compliant with 

the Public Utilities Act and the Commission’s Final Order in ICC Docket No. 15-0073, ICEA is 

pessimistic that additional time and attempts in this docket will lead to such a system given the 

record at this time. 
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Over 21 months ago, the Commission issued an Initiating Order in the present docket, 

setting out a process and a goal best summarized in the ordering paragraphs: 

(4)  a proceeding should be initiated to investigate a non-RES third-party 
warrant process for access to customer Advanced Metering Infrastructure 
interval meter data; 

(5)  within sixty (60) days after the initiation of this proceeding, interested 
parties shall file specific warrant process proposals for review and analysis 
by the parties to the proceeding; 

(Initiating Order at 3.)  The purpose of this docket was clear: follow up on the questions raised in 

ICC Docket No. 15-0073 to evaluate specific proposals for non-RES third party warrant processes. 

The requirement of addressing specific proposals was not happenstance.  Over the course 

of several interval data-related dockets, it became clear that the proponents will have great 

difficulty addressing issues including the agency relationship, Commission enforcement and 

authority, and related matters in the abstract.  Evaluating compliance with statute and the 

Commission’s Final Order in ICC Docket No. 15-0073 would require an actual process to review. 

ICEA notes that the issues raised with agency relationships, Commission authority, and 

Commission enforcement are not new or unique to this docket.  The AG and ICEA raised similar 

issues in ICC Docket No. 15-0073 that were reflected in the final order in that docket. In addition, 

many of those issues or related issues were specifically recognized in the Joint Motion partially 

dismissing the predecessor docket to this docket.  (See ICC Docket No. 14-0507, Joint Motion for 

Partial Dismissal Pursuant to Commission Order dated February 23, 2017 at 3-4.)   

ICEA notes that the current proposal supported by several parties, referred to as the Joint 

Process Proposal, appears to be moving away from the type of warrant process that this docket 

was originally intended to address.  Instead, this docket appears to have converted into a partial 

and incomplete discussion of a very worthy topic: barriers to customers realizing the full value of 

their interval data.  While not appropriate in a docket to evaluate specific bulk warrant processes, 
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ICEA believes that these issues should be addressed in a dedicated venue.  ICEA recommends that 

the parties and the Commission find an appropriate venue to address improvement to data access 

in all forms from Green Button Connect to RES access to data for non-billing purposes. 

II. 

RESPONSES TO REPLIES 

A. Reply To Staff 

Staff provided a comprehensive and well-reasoned reply that is an excellent summary of 

the record to date and the challenges that proponents will face in establishing a bulk warrant 

process.  At the outset, Staff noted: 

There is no reason why the Commission should design a detailed process without 
first resolving the question whether the process is necessary or useful. Clearly, a 
showing that a separate warrant process is necessary, especially in light of the 
existence of GBC [Green Button Connect], should be the starting point for any 
Commission decision. 

To date, no party has demonstrated that a warrant process is needed, and it is far 
from clear that GBC can’t or won’t achieve the exact same ends as any warrant 
process, while offering greater customer protections.  

(Staff Reply Comments at 6.)  ICEA does not need to address the substance of Staff’s criticisms 

of other parties’ justification for the bulk warrant process to agree with Staff’s conclusion that 

addressing the issues with Green Button Connect is a better course of action than authorizing a 

bulk warrant process.  (See id. at 7-8.) 

ICEA also fully agrees with Staff’s analysis of Section 16-122 of the Public Utilities Act 

and previous Commission precedent.  “Ensuring that the person requesting the information is 

acting as an agent of the customer is a clear requirement of the statute, yet all the proposals under 

consideration do not address this issue.”  (Staff Reply Comments at 10.)  Staff correctly calls on 

all proposals to include a clear discussion of how that agency relationship is established.  (See id.) 
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Staff provides a succinct and convincing explanation for why the authority and 

enforcement questions raised by the AG and ICEA are of critical importance.  With regard to 

authority, Staff argues:  

The proposals under consideration [i.e. bulk warrant proposals in the record through 
Response Comments] assume the utilities will safeguard customer data by requiring 
the utilities to take specific actions. CUB/EDF goes so far as to suggest that utilities 
should be required to conduct random audits of third-parties registered to 
participate in the warrant process. Collectively these suggestions require the 
utilities to take measures to safeguard the release of AMI data, without ensuring 
that the customer has authorized release of such information to an agent in the first 
place. These requirements are contrary to the Commission’s decision in Docket No. 
13-0506 in which the Commission suggested utilities should not be required to 
police third parties. 

(Staff Reply Comments at 11-12 (citation omitted).)  With regard to enforcement, Staff argues: 

It is clear that the Commission possesses the requisite authority to institute a 
warrant process. . . .  

This does not mean, however that approving any of the specific third-party warrant 
processes proposed in this docket is well-advised, constitutes sound public policy, 
or is otherwise a good idea. In fact, the proposals so far fail to adequately address 
the numerous enforcement and consumer protection issues raised by the various 
parties and the proposals should be rejected accordingly. 

(Staff Reply Comments at 12.)  ICEA agrees with all of the points made by Staff—it does not 

make sense to rely on (reluctant) utilities as enforcers, and while the Commission clearly has 

authority the proposals to which Staff was responding did not address the Commission’s own 

standards.  (See id. at 12-13.) 

In earlier comments, ICEA cautioned against relying too heavily on the experience of other 

states without a comparison of regulatory schemes.  Staff provides a strong justification for this 

approach: 

Elevate and Mission:data both reference other jurisdictions and suggest that Illinois 
can do as other states have done, simply because those states have done so. This 
simplistic argument ignores the fact that the enabling legislation in Illinois – 
Section 16-122 – almost certainly differs significantly from the statutory or 



  

5 
 

regulatory scheme in other states, so what is feasible or practical in California or 
Texas may be flatly unlawful in Illinois. 

(Staff Reply Comments at 13.)   Staff’s concise and persuasive explanation underscores precisely 

an issue that ICEA frequently raises: the experiences of other states may be instructive but are not 

persuasive without a comparison of the regulatory frameworks. 

In addition, Staff presented a clear explanation of why Commission authority over non-

RES third parties is of paramount importance to this docket: 

While the Commission has the authority to create a warrant process, its authority 
does not extend to monitoring those third parties once a warrant is issued or to 
taking corrective against any third party should a consumer’s personal information 
be compromised. 

(Staff Reply Comments at 12.)  ICEA attempted to articulate a similar point in earlier filings in 

this docket: no party has explained how the Commission could discipline a non-RES third party 

for bad acts (such as selling a customer’s data)—or even know whether it is happening. 

B. Reply To Joint Process Proposal 

Several parties appear to have arrived at a new proposal based on Ameren’s proposal from 

Supplemental Initial Comments.  To ICEA, this process looks more similar to Green Button 

Connect—in fact, it begins with a third party entering information into Green Button Connect as 

if they were the customer—with additional steps that involve third parties acting on behalf of the 

customer. 

The Joint Process Proposal does provide a number of answers to questions that have 

previously been raised.  However, the current state of the proposal and supporting comments do 

not provide important information that the Commission needs to review the proposal, including: 

 It is still not clear how an agency relationship is established between the non-RES 

third party and the customer, or what that agency relationship entails.  Perhaps the 

proponents have a concept in mind; while describing this relationship in the next 
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round (currently labeled “final comments”) will not allow ICEA to respond, as Staff 

explained it is a necessary component of any proposal.  

 The Joint Process Proposal requires that: “The third party must also present, acquire 

and retain the customer authorization form and comply with requirements (1) as 

ordered in ICC Docket 15-0073, (2) any applicable utility data service tariff 

approved by the ICC and (3) Company specific Green Button Connect My Data 

terms and conditions, to the extent they do not conflict with (1) or (2).”  (E.g., 

Ameren Ex. 1.0 at 1.)  As Staff pointed out, it is not clear how the Commission can 

require a non-RES third party to retain the authorization form—or even how it 

would be enforceable against the non-RES third party for purposes other than the 

utility cutting off data prospectively. 

 The Joint Process Proposal states: “The costs of enabling this process will be 

recovered through the utilities’ annual formula rate updates and shall not 

significantly exceed the cost estimates provided by the utilities in this proceeding.”  

(E.g., Ameren Ex. 1.0 at 4.)  This information was not provided concurrently with 

the Joint Process Proposal, but is a necessary part of proposal by its own terms.1   

ICEA notes that in particular the issues raised in the first and second bullet points have 

remained essentially unresolved for the past year and a half.  While ICEA does not foreclose the 

possibility of resolution in this docket, it is unclear why (if a solution exists) a solution has yet be 

proposed in the record. 

                                                 
1 ICEA imagines that if no proposal is provided, then the Commission should assume a zero cost.  (Cf. Staff Reply 
Comments at 9 (“Accordingly, the Commission lacks information that is absolutely necessary to make a determination 
that any benefits of a warrant process (if, indeed, any exist) outweigh the costs (which, as ComEd notes, undoubtedly 
do exist) of implementing such a process.”) 
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CUB/EDF/Elevate attempt to avoid these issues by suggesting that the Commission should 

not (or cannot) reexamine issues involving agency and authority: 

With respect to concerns of Commission jurisdiction and questions of agency, there 
is no difference between the Joint Process Proposal and Green Button. The 
applicability of other legal protections to non-RES third parties who access data via 
Green Button as opposed to through the Joint Process Proposal is exactly the same. 

(CUB/EDF/Elevate Reply Comments at 7.)  First, if there is “no difference” between the Joint 

Process Proposal and Green Button Connect in any substantive operational way, ICEA is unclear 

why this proposal is being addressed in a docket to investigate bulk warrants and not to reform 

Green Button Connect.  As noted above, ICEA believes a discussion about reform of Green Button 

Connect specifically and data access processes generally (for both non-RES and RES) would be a 

good use of the parties’ and the Commission’s resources.  ICEA agrees with CUB/EDF/Elevate 

that increasing customers’ ability to use their data to get better energy-related services should be a 

Commission goal.  (See, e.g., CUB/EDF/Elevate Reply Comments at 8.)  However, 

CUB/EDF/Elevate’s argument has nothing to do with investigating specific bulk warrant 

processes.  Reforming Green Button Connect and other existing data access pathways should 

receive a full airing in a dedicated process or docket. 

Second, establishment of an agency relationship is at the very heart of the Joint Process 

Proposal.  In order to avoid problems with “credential sharing”—a practice raised by Mission:data 

that ICEA believes should be rooted from the market—the third party entering the customer’s data 

into Green Button Connect needs to establish an agency relationship with the customer.  Section 

16-122(a) does not include an exception for when a third party is obtaining information from Green 

Button Connect, nor does it include an exception if the customer receives after-the-fact notice.  At 

minimum, the Commission should address the applicability Section 16-122(a) when a third party 
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(whether or not it is a RES) signs up a customer for Green Button Connect through the Joint 

Process Proposal. 

Third, consumer protections remain a concern that no party adequately addressed.  The AG 

and Staff have addressed this issue thoroughly, as has ICEA.  If the Commission does not have 

authority over non-RES third parties, then the Commission’s ability to  compel non-RES third 

parties to include minimum contract terms in their agreement with the customer remains unclear.  

In addition, while this docket has primarily dealt with threshold issues of Commission oversight 

and authority, additional questions remain.  These questions include record retention (or 

destruction) requirements for non-RES third parties holding customer account numbers or interval 

data (cf. 83 Ill. Admin. Code § 412.170(d) (requiring RES agents to destroy customer account 

numbers in certain situations).)  For instance, must a non-RES third party delete interval data 

obtained through a warrant process after a specific period of time once authorization is terminated?  

What if it becomes clear after the fact that the person granting the non-RES third party access did 

not have sufficient authority to do so?  It also remains unclear how the Commission could address 

not only bad acts by non-RES third parties, but also implementing best practices for data 

management. 

Even if the record eventually ends up addressing all of these concerns and the Commission 

approves a process similar to the Joint Process Proposal, ICEA strongly urges the Commission to 

make clear that such process cannot be modified without explicit Commission approval.  The 

purpose of this docket is for the Commission to evaluate and potentially approve a specific bulk 

warrant approach.  The Final Order should make clear that if any party wishes to modify any aspect 

of an approved program, that party must petition the Commission for affirmative consent to do so. 
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C. Reply To Mission:data 

ICEA notes the stark contrast between Mission:data’s contention that “ICEA’s assertion 

about 15-0073’s Final Order requiring an agency relationship is utterly false” and Staff’s analysis 

of the same issue.  Staff concludes that “Ensuring that the person requesting the information is 

acting as an agent of the customer is a clear requirement of the statute, yet all the proposals under 

consideration do not address this issue.”  (Mission:data Reply Comments at 10; Staff Reply 

Comments at 10.)   Based on the section of the Commission’s Final Order in ICC Docket No. 15-

0073 quoted by Mission:data and the portion of Section 16-122(a) quoted by Staff,  ICEA observes 

that Staff has a more accurate interpretation.  

Mission:data’s other various adventures in invective and interpretation are similarly 

rebutted in substance by Staff’s Reply Comments and the AG’s earlier pleadings.  Mission:data’s 

unsupported speculation that the Commission’s attempt to define establishment of an agency 

relationship for the purposes of accessing interval data will create uncertainty surrounding 

statutorily-defined living wills or powers of attorney should also be rejected. (See Mission:data 

Reply Comments at 12-13; see also 755 ILCS 35/1-1 et seq. (defining living wills), 775 ILCS 

45/1-1 et seq. (defining powers of attorney).)  Moreover, if by “billing agent” Mission:data means 

“General Account Agent,” then that agency relationship is defined by tariff…approved by the 

Commission.  (See, e.g., IL C.C. No. 10, Original Sheet No. 142-144.)  In the wake of the tariff’s 

effective date in early 2009, ICEA is unaware of any resulting problems with living wills or powers 

of attorney in Illinois. 

ICEA appreciates the thought and technical detail put into Mission:data’s bulk warrant 

proposals.  The technical aspect is an important part of the discourse that enhances any record 

where, as here, technical issues are germane.  Unfortunately—notwithstanding Mission:data’s 
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Reply Comments—those proposals do not meet the legal and regulatory standards from Illinois 

statute and the Commission’s Orders.  

D. Reply To CUB/EDF/Elevate 

As noted in Section II.B supra, ICEA wholeheartedly agrees with CUB/EDF/Elevate that 

removing barriers customers using their interval data is important and beneficial.  In addition to 

the examples provided by CUB/EDF/Elevate, interval data is necessary for an ARES to 

successfully price a time-of-use or dynamic product.  RES access to interval data is doubly 

important when Part 412 requires advance disclosure to residential customers taking service on 

certain products to receive an advance estimate of monthly costs.  To the extent that a RES product 

goes beyond commodity—such as integrating a smart thermostat or other direct load control 

devices, solar, storage, or other services—interval data is necessary to price and serve the 

customer.   

However, as CUB/EDF/Elevate are aware from other contexts, expedience is not sufficient 

justification to avoid consumer protections.  For instance, smart meters could enable customers to 

leave ARES service immediately (or within a small handful of business days) rather than 18-45 

days.  This delay frustrates some ARES customers—and frequently the ARES that does not wish 

to continue to serve a customer that no longer wishes to be served.  In addition, ARES could much 

more easily offer products and services to customers and potential customers if a customer could 

simply provide their account number as authorization to access interval data—a position rejected 

by the Commission in ICC Docket No. 13-0506.  As with RESs, non-RES third parties sometimes 

must sacrifice expedience to comply with statutory requirements and Commission Orders in place 

to protect consumers. 
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III. 

CONCLUSION 

ICEA appreciates the work that went into the Joint Process Proposal and the attempt to 

address the issues raised by ICEA and the AG in earlier pleadings and now Staff in Reply.  

However, as demonstrated above, avoiding statutory requirements and the Commission’s Final 

Order in ICC Docket No. 15-0073 by merely invoking Green Button Connect is entirely 

insufficient.  While every new proposal must be evaluated on its own merits, a proposal whose 

first step involves a third party entering customer data (including likely an account number) on 

behalf of that customer cannot avoid discussion of the agency relationship and consumer 

protections simply because Green Button Connect is part of the integrated proposal. 

Several parties raise valid points about accessibility to data under Green Button Connect, 

and they raise the question of how that process could or should be reformed.  ICEA agrees that 

there should be a conversation about how to improve customer benefits through access to data—

whether through Green Button Connect or otherwise.  This docket may not be the right place for 

that conversation, given its scope.  ICEA recommends that the Commission, with the support of 

stakeholders, ensures that conversation happens. 

 WHEREFORE ICEA respectfully requests that the Commission reject all pending 

proposals including the Joint Process Proposal, close the present docket, identify the best way to 

empower the Commission to improve data access through all channels including Green Button 

Connect, and to grant any further relief as appropriate. 
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December 21, 2018 

       Illinois Competitive Energy Association 

       By: /s/ Michael R. Strong    
        One of its Attorneys 
 
       Michael R. Strong 
       Funkhouser Vegosen Liebman & Dunn, Ltd. 
       55 W. Monroe Street, Suite 2300 
       Chicago, IL 60603 
       (312) 701-6848 
       mstrong@fvldlaw.com 
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